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About this briefing paper

Following the eruption in 2003 of conflict — which the U.S. government deemed genocide — in Sudan’s
Darfur region, numerous states, municipalities and other entities in the United States implemented
restrictions on their investments linked to Sudan. Many institutions and the majority of states (at least
20) that implemented Sudan-related policies did so via legislation or resolutions based on what is known
as the “targeted Sudan divestment model” (discussed further below). With Sudan’s southern region set
to secede officially from the north on July 9", many institutions implementing these policies are asking
whether this momentous event will affect their Sudan-related investment policies. This briefer
addresses this question with regard to policies based on the targeted Sudan divestment model. To the
extent this briefer discusses U.S. sanctions, it is primarily as they relate to or affect this question.

South Sudan’s upcoming independence

Sudan’s Comprehensive Peace Agreement (CPA), a 2005 accord which brought an end to 22 years of civil
war between Sudan’s north and south that cost two million lives, called for a January 2011 referendum
on self-determination for southern Sudan. Between January 9" and 15", the people of southern Sudan
voted overwhelmingly to create a new state." Accordingly, under the terms of the CPA, the new state of
South Sudan will officially come into being on July 9, 2011.

After southern secession, are concerns about Sudan over?

In addition to inquiring about the legal implications southern secession may have for targeted model
divestment policies, many institutional investors have asked whether the region’s independence
represents an end to major concerns about the Darfur conflict (the original impetus for U.S.-based
divestment legislation) and the region more generally.
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The short answer is no. While the 2005 CPA ended the long running civil war between Sudan’s north and
south, conflict in Darfur is ongoing. In 2003, as the Government of Sudan was negotiating an end to the
22 year civil war between Sudan’s north and south, attacks in Darfur were beginning. Between 2003 and
2005, an estimated 300,000 people lost their lives due to the Darfur conflict, which is separate and
distinct from the issue of southern secession. About 2.5 million remain displaced by the conflict and face
a dire humanitarian situation. Renewed aerial attacks and fighting between government troops and
rebel groups in Darfur have displaced at least 115,000 Darfuris since December 2010, and violence
increased this spring.” Sudan Armed Forces conducted multiple airstrikes on villages in Darfur as recently
as mid-May.?

While violence is ongoing in Darfur — the region whose conflict inspired most Sudan-related
investment policies in the United States — southern Sudan’s secession raises its own concerns. A
number of contentious post-referendum issues have raised the specter of renewed conflict between
the north and south. Questions regarding the sharing of oil revenue and debt, border demarcation,
and ownership of the contested Abyei region remain unresolved despite the intention that they be
agreed upon before secession on July 9.

The resolution of questions regarding oil revenue is particularly urgent. Oil revenue provides the
Government of Sudan and the regional Government of South Sudan with 63% and 98% of their
revenue, respectively.* With an estimated 85% of the country’s oil is located in southern Sudan, the
north stands to lose around 45% of its revenue without some sort of wealth sharing agreement.” In
May, South Sudan agreed to pay transit fees to the north for the use of northern pipelines and the
facilities at Port Sudan on the Red Sea to transport southern oil, but the two sides have not agreed
on the price. Currently, South Sudan has no alternative to using northern infrastructure for exporting
its oil.

In addition to the tensions and threats raised by these outstanding questions, violence between the
north and south has been on the rise. Though the January referendum itself was relatively peaceful,
the lead-up to independence has seen increasing outbreaks of violence (between government
troops, militias and other groups, sometimes along ethnic lines) in the still-contested border regions
where many oil concessions are located.® In May, more than 113,000 people were displaced when
the Sudanese army occupied the contested border town of Abyei.” Located near the oil-rich Heglig
region, Abyei is claimed by both sides, and the move heightened fears of a reignited war between the
north and south.® On June 20, the Government of Sudan agreed to withdraw its troops and to let
Ethiopian peacekeepers patrol the area as a sort of buffer.

With the targeting of civilians in Darfur continuing, the concerns that led to the passage of most Sudan-
related investment policies are ongoing. Though a momentous event, southern Sudan’s secession is not
expected to change conditions in Darfur. Rather, it raises its own set of concerns. As Conflict Risk
Network has outlined in its research and publications, both of these situations create special challenges
for corporate actors. Areas affected by genocide, mass atrocities or other conflict differ significantly
from stable operating environments. They exhibit instability, unpredictable conditions, and contexts in
which rights violations are ongoing, presenting companies with greater challenges in ensuring they do
not infringe on human rights. Not only is it more difficult for companies to do no harm in such settings,
but the failure to adhere to standard corporate responsibility practices carries the potential for
heightened impacts on communities and on companies themselves.

A review of existing U.S. policies relating to Sudan and investment
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The United States has maintained sanctions against Sudan since 1997. While these sanctions prohibit
business activities between U.S. companies and Sudan (with exceptions for some non-petroleum-related
activities in the south), they do not prohibit investments in non-U.S. companies doing business there.’
Filling this gap are divestment policies and legislation passed at federal, state and local levels.

In 2007, Congress passed the Sudan Accountability and Divestment Act (SADA), which authorizes state
and local governments to adopt a targeted model of Sudan divestment legislation, which focuses its
restrictions on investments in companies with oil, power production, mineral extraction and weapons-
related activities.'® SADA also requires that companies seeking contracts with the U.S. government
certify that they do not have certain business activities in these same sectors. As authorized by SADA, 20
U.S. states have passed targeted Sudan divestment legislation (note that other entities have adopted
non-targeted model legislation or policies, which this memorandum does not address).

Will state and local-level policies based on the targeted divestment model continue following
southern secession?

It seems most likely that targeted model divestment policies will remain in effect with regard to
northern Sudan but that they will not apply with regard to the new southern state. This would not
represent real change for investors implementing these policies. Already, SADA and the targeted
model’s restrictions apply only to companies involved in certain business activities and projects (to
generalize, those related to oil, mineral extraction, power production and weapons) connected to the
northern Government of Sudan, which is defined as “the government in Khartoum.”"* Specifically,
companies subject to the targeted model’s divestment measures are those with “Business Operations
that involve contracts with and/or provision of supplies or services” to

(a) the Government of Sudan,

(b) Companies in which the Government of Sudan has any direct or indirect equity
share,

(c) Government of Sudan-commissioned consortiums or projects, or

(d) Companies involved in Government of Sudan-commissioned consortiums or
projects.12

SADA and the targeted model already explicitly exempt the “regional government of southern Sudan.”
Presumably, the government of the new state would be considered exempt as well.

Even after the south secedes, one of several things would have to take place for policies based on the
targeted model to no longer apply with regard to Sudan’s north. The model contains a sunset clause
which provides for its expiration should the following occur:

(a) The Congress or President of the United States declares that the Darfur genocide has
been halted for at least 12 months; or

(b) The United States revokes all sanctions imposed against the Government of Sudan;
or

(c) The Congress or President of the United States declares that the Government of
Sudan has honored its commitments to cease attacks on civilians, demobilize and
demilitarize the Janjaweed and associated militias, grant free and unfettered access for
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deliveries of humanitarian assistance, and allow for the safe and voluntary return of
refugees and internally displaced persons; or

(d) The Congress or President of the United States, through legislation or executive
order, declares that mandatory divestment of the type provided for in this Act interferes
with the conduct of United States foreign policy.”*?

Relevant to clause “b,” there has been some talk of removing U.S. sanctions against the Sudanese
government. President Obama renewed sanctions against the government in November 2010, but his
administration offered a number of sanctions-related incentives to the Government of Sudan in an
effort to ensure a smooth referendum process in January. The United States relaxed sanctions on the
provision of farm equipment, as well as equipment necessary to facilitate the referendum, such as
computers.14

In December 2010, U.S. Secretary of State Hillary Clinton stated publicly that the United States was
prepared to lift its sanctions if the Government of Sudan committed to the referendum, to a peaceful
resolution of the conflict in Darfur, and if it ends its links to international terrorist organizations.15 This
was followed on February 7 by an announcement that the United States was initiating a process of
removing the country from its state sponsors of terrorism list (SSTL); however, in early March, U.S.
lawmakers introduced legislation that would keep Sudan on the SSTL until the White House certifies
Khartoum is no longer providing any support to the Uganda-based Lord’s Resistance Army.'® Following
the north’s seizure of Abyei on May 21, U.S. Special Envoy for Sudan Princeton Lyman said it would “be
hard” to remove Sudan from the SSTL if Khartoum continues to occupy the contested region.”’

It is important to note that while taking Sudan off the SSTL would lift some sanctions, it would not
remove all of them. Only if the Government of Sudan takes every step outlined by Secretary Clinton
would the United States lift all current sanctions triggering the sunset provisions for state and local-level
divestment policies based on the targeted model. Until or unless that occurs, the targeted Sudan
divestment model would seem to be unaffected by the secession of the southern region of the country.

CRN met this spring with Obama administration officials responsible for administering U.S. sanctions.
Representatives there explained that President Obama would have to officially recognize a new
southern state as such before current sanctions'® against it would be considered not to apply. President
Obama can recognize the new state anytime after July 9", 2011.

Potential minor changes to the targeted model Sudan screen

Though southern secession in itself will not invalidate or remove targeted model divestment policies, it
could mean that some companies currently implicated under it would no longer be targeted. Most of
Sudan’s oil is in the south, as are numerous consortia involving companies such as France’s Total SA.
While most of these companies have activities in areas both above and below the north-south border, a
couple, like Total SA, fall only in the south. Total’s oil-related activities currently implicate it under the
targeted model because its contract involves the northern government. However, its concession area
falls in the south, and South Sudan officials have suggested that its contract will be renegotiated and
ultimately be with a new government not covered by the model.” Total’s consortium would still include
Sudan state-owned oil company Sudapet, and it is unclear what implications its presence would have for
the model.

Other implications relating to U.S. sanctions
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It appears that certain activities — in particular those related to oil — even if conducted wholly within a
new state, would continue to trigger application of federal sanctions. Current U.S. sanctions prohibit all
U.S. actors from engaging in any transactions or activities related to the petroleum or petrochemical
industries in Sudan. Currently, oil extracted in the south must travel through northern pipelines and
other infrastructure in order to be exported. President Bashir recently threatened to shut down
pipelines unless the south agrees to share oil revenue and pay pipeline transit fees. While earlier this
spring some southern officials suggested that there would be no revenue sharing following
independence, President of South Sudan, Salva Kiir stepped back from that position in June.” Since a
revenue sharing or transit fee agreement is still being discussed and the new state will still have to
export its oil through northern Sudan, oil-related activities conducted by U.S. actors, even if wholly
within a new state, would seem to continue to trigger U.S. sanctions. In a meeting with CRN, U.S.
government officials indicated this is their understanding as well.

Related CRN engagement

Last fall Conflict Risk Network conducted engagement efforts with a number of major oil and gas
companies regarding conflict risks associated with the referendum on southern Sudan. CRN also recently
engaged in talks with Total SA regarding the implications of secession for its operations in South Sudan.
For information on the results of this effort please contact Maureen O’Brien, CRN’s Head of
Engagement, at Obrien@conflictrisknetwork.org or 202.556.2120.

About Conflict Risk Network

Conflict Risk Network (CRN) is a network of institutional investors, financial service providers and related
stakeholders calling on corporate actors to fulfill their responsibility to respect human rights and to take
steps that support peace and stability in areas affected by genocide and mass atrocities. Our goal is to
increase such behavior by corporate actors, and thereby reduce conflict risk.

CRN is a project of Genocide Intervention Network / Save Darfur Coalition (GI-NET/SDC), a non-profit
organization that seeks to empower individuals, communities and other actors with the tools to prevent
and stop genocide and mass atrocities. In support of GI-NET/SDC’s overall mission, CRN acts as an
intermediary between the business and investment communities, engaging companies operating in Gl-
NET/SDC’s Areas of Concern, including Sudan. By coordinating and conducting our engagement on
behalf of a network of institutional investors, we harness the collective weight of trillions in assets when
encouraging corporate behavior that reduces conflict risk.
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